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(DEPARTMENT OF HEALTH) 

PROFESSIONAL SERVICES CONTRACT #24236 

THIS AGREEMENT is made and entered into by and between the State of New Mexico, 

DEPARTMENT OF HEALTH, hereinafter referred to as the “Agency,” and GERMAN 

BURNETTE & ASSOCIATES, hereinafter referred to as the “Contractor,” and is effective as of 

the date set forth below upon which it is executed by the General Services Department/State 

Purchasing Division (GSD/SPD Contracts Review Bureau).  

IT IS AGREED BETWEEN THE PARTIES: 

1. Scope of Work.

A. Description of Work

The Contractor shall perform the following work: 

1. Serve as outside counsel for the Agency upon the Agency’s designation, providing

legal services as appropriate. 

2. Establish and maintain an official file for each assigned case containing all

correspondence, pleadings, exhibits, etc. 

3. Work closely with relevant Agency staff and any attorney(s) identified signed as

liaison(s) within the Agency ’s Office of General Counsel. 

4. Keep the Agency ’s Office of General Counsel timely informed during all litigation

stages about dates of settlement conferences, mediations and arbitrations, and hearing dates on all 

dispositive motions. 

5. Travel for trials, hearings, and meetings as necessary and appropriate.

B. Work Performance

1. Licensure: The Contractor is required to have an active New Mexico Supreme
Court attorney licensure or ability to obtain licensure by the time of assignment. 

2. Experience in Representing Governmental Entities: Attorneys and law firms

submitting offers must have documented experience, skills, and knowledge in representing 

municipal, county or state governmental entities in litigation. 

3. Minimum Civil Litigation Experience: Attorneys and law firms submitting offers

must have Principals/Owners/Directors/Partners with at least five (5) years’ general civil 

litigation experience.  Only attorneys approved in advance by the Agency who are listed in the Rate 

Schedule in Article 2 of this Agreement are permitted to work on, or bill for work on assigned 

cases. Work performed by unauthorized personnel will not be paid. 

4. General and Premises Liability Insurance: Contractor must have active general and

premises liability insurance at the minimum required limits of the New Mexico Tort Claims Act 

(although higher limits are desirable). 

5. Special Assistant Attorney General Status: Assignment to represent the Agency in

litigation is contingent upon the ability of the Contractor to obtain the designation of Special 

STATE OF NEW MEXICO 
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Assistant Attorney General from the N.M Attorney General’s Office for purposes of the litigation.  

Contractor shall comply with all protocols of the Attorney General’s Office regarding obtaining 

such designation and shall provide proof of such designation to the Agency upon request. 

C. Resources

1. Timely Records:  Contractor shall ensure that case files are created and maintained

in a timely manner. 

2. Insurance and Certificates:  Contractor shall provide proof of liability insurance and

current copies of New Mexico State Bar license(s). 

D. Billing Limitations:  Contractor shall agree to comply with the following billing limitations.

1. Contractor must commit to include any charges for the use of office space to

conduct hearings and related proceedings in the hourly rate to be charged for services.  Contractor 

must also commit to include all other administrative costs, including without limitation electronic 

encryption expenses, secretarial or administrative assistant services and travel and per diem 

expenses, in the hourly rate to be charged for legal services.  

2. Contractor agrees to bill the Agency in 0.10-hour billing units and at pre-approved

hourly rates agreed upon in the final contract. 

3. Nine-Hour Per Day Maximum. Unless previously approved by the Agency, and

except for trials, hearings, critical depositions, emergency situations, or travel time, no individual 

who is authorized to work on a matter may bill more than nine (9) hours per day. 

4. Per Diem and Mileage. Personnel traveling on Agency business must bill their

expenses pursuant to the Department of Finance and Administration rules governing per diem and 

mileage reimbursement, 2.42.2 NMAC, as may be amended from time to time. Like other 

expenses, Per Diem and Mileage must be billed separately from fees. 

5. In-Firm Conferences not Billable. Unless attended in person or telephonically by

the Agency contact, the Agency will not pay for intra-office conferences. 

6. One-Attorney per Meeting Rule. The Agency generally requires that only one

attorney attend meetings, conferences, depositions, hearings, trials, and other events, unless 

otherwise pre-approved by the Agency contact person. Without such prior approval, the Agency 

will pay for the attendance of only one attorney at any event. 

7. The Agency will not compensate the Contractor for unnecessary or unapproved

trial preparation (considering imminence of trial, complexity of case, and likelihood of trial). 

8. The Agency will not compensate the Contractor for summer associate time.

9. The Agency will not compensate the Contractor for unauthorized or “we thought

you would like to know” communications which are not specific to assigned litigation. 

10. The Agency will not compensate the Contractor for time spent researching issues

common to civil practice in New Mexico. 

11. The Agency will not compensate the Contractor for marketing.

12. The Agency will not compensate the Contractor for charges once a matter is closed

or terminated. 

13. The following clerical and administrative costs are also not reimbursable:

a) Time spent on electronic filing of pleadings, routine copying, faxing, filing

or retrieving from files, organization or indexing of pleadings, correspondence or other 

documents the Contractor prepares or receive. 
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b). Time spent on initial review, listing or copying of incoming mail to 

determine appropriate routing, filing, etc. 

c) Time spent on scheduling appointments, depositions, or meetings, including

travel or court reporter arrangements. 

d) Preparation and review of monthly billing statements.

e) Time associated with compliance to these practices and procedures or to

any legal audit, either internal or external, of bills and expenses. 

f) Maintenance of a calendar or tickler system.

g) The review of third-party billing statements.

h) Time associated with investigating conflicts.

i) Clerical time related to reviewing, opening or closing files.

E. Conflicts of interest.  Contractor shall disclose any past, existing, or potential conflicts of 
interest in the course of representing the Agency.  This disclosure should include both direct and 
indirect conflicts of interest and also include any positions Contractor has taken in the recent past, 
or is presently taking, on issues that may be adverse or harmful to the interests of the Agency. The 
disclosure must include a description of any previous litigation against the State of New Mexico 
or any of its political subdivisions in which Contractor or members of Contractors firm have been 
involved in any capacity.  Contractors must also include a list of matters in which the Contractor 
or members of the Contractor’s firm made pre-litigation demands on behalf of a client against the 
State of New Mexico or its political subdivisions, if any.  If the Agency’s Central Purchasing 
Office determines that a conflict of interest exists, the Contractor shall be required by the Agency’s 
Central Purchasing Office to submit additional documentation limited to a specific description of 
how the Contractor proposes to overcome the conflict. If the Agency later discovers a conflict of 

interest that was not previously disclosed as required herein, the contract may be terminated upon 

the date of such discovery on the basis of failure to satisfy a condition precedent.

2. Compensation.

A. The Agency shall pay to the Contractor in full payment for services satisfactorily

performed, at the standard hourly rates identified in the rate schedules below, such compensation

not to exceed $800,000, including gross receipts tax and expenses. The total amount payable to

the Contractor under this Agreement, including gross receipts tax and expenses, shall not

exceed $800,000. This amount is a maximum and not a guarantee that the work assigned to

be performed by Contractor under this Agreement shall equal the amount stated herein. The

parties do not intend for the Contractor to continue to provide services without

compensation when the total compensation amount is reached. Contractor is responsible for

notifying the Agency when the services provided under this Agreement reach the total

compensation amount. In no event will the Contractor be paid for services provided in excess

of the total compensation amount without this Agreement being amended in writing prior to

those services in excess of the total compensation amount being provided.

B. Payment in FY22, FY23, FY24, FY25, and FY26 is subject to availability of funds

pursuant to the Appropriations Paragraph set forth below and to any negotiations between the

parties from year to year pursuant to Paragraph 1, Scope of Work, and to approval by the
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GSD/SPD. All invoices MUST BE received by the Agency no later than fifteen (15) days after the 

termination of the Fiscal Year in which the services were delivered. Invoices received after such 

date WILL NOT BE PAID. 

C. Contractor must submit a detailed statement accounting for all services performed and

expenses incurred. If the Agency finds that the services are not acceptable, within thirty days after

the date of receipt of written notice from the Contractor that payment is requested, it shall provide

the Contractor a letter of exception explaining the defect or objection to the services and outlining

steps the Contractor may take to provide remedial action. Upon certification by the Agency that

the services have been received and accepted, payment shall be tendered to the Contractor within

thirty days after the date of acceptance. If payment is made by mail, the payment shall be deemed

tendered on the date it is postmarked. However, the agency shall not incur late charges, interest,

or penalties for failure to make payment within the time specified herein.

D. Schedules of rates: the Contractor shall bill for services rendered by the following persons,

according to the corresponding identified rate, provided that the Contractor shall bill at a rate of

fifty percent (50%) of the corresponding rate for travel time for each person.

Name of Billing Professional Title Rate 

Elizabeth L. German Managing Member $235/hr 

Jason L. Burnette Member/Partner $235/hr 

Kari E. Cole Associate $220/hr 

Jean M. Bannon Of Counsel $220/hr 

Mary Keleher Castle Of Counsel $220/hr 

Cindy Cordova Of Counsel $220/hr 

Susanna Tenorio Paralegal $95/hr 

Gloria Marlow Paralegal $95/hr 

Melanie Scholer Paralegal $95/hr 

Karen Evans Paralegal $95/hr 

Schulyer Willard Law Clerk $95/hr 

Kristina Morning Dove Legal Assistant $50/hr 

Kristy Greer Legal Assistant $50/hr 

Other Expenses Rate 

Photocopies $0.15 per page 

Litigation Expenses (Filing Fees, Depositions, 

Expert Fees, etc.) 

Actual Cost 

Postage & Shipping Actual Cost 

Commercial Messenger (pre-approved) Actual Cost 

Lodging (pre-approved) Actual Cost/Per Diem 

Mileage $0.45 per mile 

Meals (pre-approved) Actual Cost/Per Diem 

Other Reasonable and Necessary Costs Actual Cost 
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3. Term.

THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED BY

THE GSD/SPD Contracts Review Bureau. This Agreement shall terminate on March 18, 2026 

unless terminated pursuant to paragraph 4 (Termination), or paragraph 5 (Appropriations). In 

accordance with NMSA 1978, § 13-1-150, no contract term for a professional services contract, 

including extensions and renewals, shall exceed four years, except as set forth in NMSA 1978, § 

13-1-150.

4. Termination.

A. Grounds. The Agency may terminate this Agreement for convenience or cause.

The Contractor may only terminate this Agreement based upon the Agency’s uncured, material 

breach of this Agreement. 

B. Notice; Agency Opportunity to Cure.

1. Except as otherwise provided in Paragraph (4)(B)(3), the Agency shall give

Contractor written notice of termination at least thirty (30) days prior to the intended date of 

termination.   

2. Contractor shall give Agency written notice of termination at least thirty

(30) days prior to the intended date of termination, which notice shall (i) identify all the Agency’s

material breaches of this Agreement upon which the termination is based and (ii) state what the

Agency must do to cure such material breaches.  Contractor’s notice of termination shall only be

effective (i) if the Agency does not cure all material breaches within the thirty (30) day notice

period or (ii) in the case of material breaches that cannot be cured within thirty (30) days, the

Agency does not, within the thirty (30) day notice period, notify the Contractor of its intent to cure

and begin with due diligence to cure the material breach.

3. Notwithstanding the foregoing, this Agreement may be terminated immediately

upon written notice to the Contractor (i) if the Contractor becomes unable to perform the services 

contracted for, as determined by the Agency; (ii) if, during the term of this Agreement, the 

Contractor is suspended or debarred by the State Purchasing Agent; or (iii) the Agreement is 

terminated pursuant to Paragraph 5, “Appropriations”, of this Agreement. 

C. Liability.  Except as otherwise expressly allowed or provided under this Agreement,

the Agency’s sole liability upon termination shall be to pay for acceptable work performed prior 

to the Contractor’s receipt or issuance of a notice of termination; provided, however, that a notice 

of termination shall not nullify or otherwise affect either party’s liability for pre-termination 

defaults under or breaches of this Agreement. The Contractor shall submit an invoice for such 

work within thirty (30) days of receiving or sending the notice of termination. THIS PROVISION 

IS NOT EXCLUSIVE AND DOES NOT WAIVE THE AGENCY’S OTHER LEGAL RIGHTS AND 

REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS AGREEMENT. 

D. Termination Management. If this agreement is terminated pursuant to its

provisions, or if the parties mutually agree to discontinue their contractual relationship, or upon 

expiration of the term of the AGREEMENT, immediately upon expiration or receipt by either the 

Agency or the Contractor of notice of termination of this agreement, the Contractor shall: 1) not 

incur any further obligations for salaries, services or any other expenditure of funds under this 

agreement without written approval of the Agency, except as provided in part (4) of this paragraph, 
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below; 2) comply with all directives issued by the Agency in the notice of termination as to the 

performance of work under this agreement; and 3) take such action as the Agency shall direct for 

the protection, preservation, retention or transfer of all property titled to the Agency and records 

generated under this agreement, and 4) if providing health services or client support as part of the 

scope of work of this agreement, continue to provide essential services and supports to ensure the 

health and safety of individual clients as directed by the Agency during the period of termination 

management.  This requirement is not avoided by an inadvertent expiration of term for the 

agreement.  In this event the Agency may temporarily extend the term, enter into a new short term 

agreement or otherwise enter into an agreement, consistent with the New Mexico Procurement 

Code until all transition of services are completed.  As of the date of termination of this agreement, 

the Contractor shall furnish to the Agency: (a) a complete detailed inventory of nonexpendable 

Agency property or equipment provided to or purchased by the Contractor with agreement funds 

as defined in Article 31 (Property) of this agreement, and (b) a final closing of the financial records 

and books of accounts which were required to be kept by the Contractor under the provisions of 

this agreement regarding financial records.  Any non-expendable personal property or equipment 

provided to or purchased by the Contractor with agreement funds shall become property of the 

Agency upon termination and shall be submitted to the agency as soon as practicable. 

5. Appropriations.

The terms of this Agreement are contingent upon sufficient appropriations and

authorization being made by the Legislature of New Mexico for the performance of this 

Agreement. If sufficient appropriations and authorization are not made by the Legislature, this 

Agreement shall terminate immediately upon written notice being given by the Agency to the 

Contractor. The Agency's decision as to whether sufficient appropriations are available shall be 

accepted by the Contractor and shall be final. If the Agency proposes an amendment to the 

Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate the 

Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the proposed 

amendment. 

6. Status of Contractor.

The Contractor and its agents and employees are independent contractors performing

professional services for the Agency and are not employees of the State of New Mexico. The 

Contractor and its agents and employees shall not accrue leave, retirement, insurance, bonding, 

use of state vehicles, or any other benefits afforded to employees of the State of New Mexico as a 

result of this Agreement. The Contractor acknowledges that all sums received hereunder are 

reportable by the Contractor for tax purposes, including without limitation, self-employment and 

business income tax. The Contractor agrees not to purport to bind the State of New Mexico unless 

the Contractor has express written authority to do so, and then only within the strict limits of that 

authority. 

7. Assignment.

The Contractor shall not assign or transfer any interest in this Agreement or assign any

claims for money due or to become due under this Agreement without the prior written approval 

of the Agency. 
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8. Subcontracting.

The Contractor shall not subcontract any portion of the services to be performed under this

Agreement without the prior written approval of the Agency. No such subcontract shall relieve 

the primary Contractor from its obligations and liabilities under this Agreement, nor shall any 

subcontract obligate direct payment from the Procuring Agency. 

9. Release.

Final payment of the amounts due under this Agreement shall operate as a release of the

Agency, its officers and employees, and the State of New Mexico from all liabilities, claims and 

obligations whatsoever arising from or under this Agreement. 

10. Confidentiality.

Any confidential information provided to or developed by the Contractor in the

performance of this Agreement shall be kept confidential and shall not be made available to any 

individual or organization by the Contractor without the prior written approval of the Agency. 

The Contractor shall maintain complete confidential records for the benefit of clients, 

sufficient to fulfill the provisions of the Scope of Work, and to document the services rendered 

under the Scope of Work.  All records maintained pursuant to this provision shall be available for 

inspection by the Agency.  The Contractor shall comply with the Federal Health Insurance 

Portability and Accountability Act (HIPAA) of 1996, the Health Information Technology for 

Economic and Clinical Health Act of 2009 (HITECH Act) and applicable regulations and all other 

state and federal rules, regulations and laws protecting the confidentiality of information.  If the 

Contractor may reasonably be expected to have access to Agency’s Protected Health Information 

(PHI) and will perform business associate functions as defined by HIPAA, Contractor shall 

execute the HIPAA/HITECH Business Associate Agreement as a separately executed mandatory 

agreement which is hereby incorporated by reference into and made part of this agreement.  Failure 

to execute the HIPAA/HITECH Business Associate Agreement when required by the Agency shall 

constitute grounds for termination of this agreement in accordance with Article 4 (Termination) of 

this agreement. 

11. Product of Service -- Copyright.

A. All materials developed or acquired by the Contractor under this Agreement shall

become the property of the State of New Mexico and shall be delivered to the Agency no later than 

the termination date of this Agreement. Nothing developed or produced, in whole or in part, by 

the Contractor under this Agreement shall be the subject of an application for copyright or other 

claim of ownership by or on behalf of the Contractor. 

B. Client information developed under this agreement may not be used by the Contractor

or be transferred to a third party in any form, including aggregate data, without the express written 

permission of the Agency, except to fulfill the provisions of the Scope of Work under this 

agreement. 
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12. Conflict of Interest; Governmental Conduct Act.

A. The Contractor represents and warrants that it presently has no interest and, during

the term of this Agreement, shall not acquire any interest, direct or indirect, which would conflict 

in any manner or degree with the performance or services required under the Agreement. 

B. The Contractor further represents and warrants that it has complied with, and,

during the term of this Agreement, will continue to comply with, and that this Agreement complies 

with all applicable provisions of the Governmental Conduct Act, Chapter 10, Article 16 NMSA 

1978. Without in anyway limiting the generality of the foregoing, the Contractor specifically 

represents and warrants that: 

1) in accordance with NMSA 1978, § 10-16-4.3, the Contractor does not

employ, has not employed, and will not employ during the term of this Agreement any 

Agency employee while such employee was or is employed by the Agency and 

participating directly or indirectly in the Agency’s contracting process; 

2) this Agreement complies with NMSA 1978, § 10-16-7(A) because (i) the

Contractor is not a public officer or employee of the State; (ii) the Contractor is not a 

member of the family of a public officer or employee of the State; (iii) the Contractor is 

not a business in which a public officer or employee or the family of a public officer or 

employee has a substantial interest; or (iv) if the Contractor is a public officer or employee 

of the State, a member of the family of a public officer or employee of the State, or a 

business in which a public officer or employee of the State or the family of a public officer 

or employee of the State has a substantial interest, public notice was given as required by 

NMSA 1978, § 10-16-7(A) and this Agreement was awarded pursuant to a competitive 

process; 

3) in accordance with NMSA 1978, § 10-16-8(A), (i) the Contractor is not, and

has not been represented by, a person who has been a public officer or employee of the 

State within the preceding year and whose official act directly resulted in this Agreement 

and (ii) the Contractor is not, and has not been assisted in any way regarding this transaction 

by, a former public officer or employee of the State whose official act, while in State 

employment, directly resulted in the Agency's making this Agreement; 

4) this Agreement complies with NMSA 1978, § 10-16-9(A)because (i) the

Contractor is not a legislator; (ii) the Contractor is not a member of a legislator's family; 

(iii) the Contractor is not a business in which a legislator or a legislator's family has a

substantial interest; or (iv) if the Contractor is a legislator, a member of a legislator’s

family, or a business in which a legislator or a legislator's family has a substantial interest,

disclosure has been made as required by NMSA 1978, § 10-16-7(A), this Agreement is not

a sole source or small purchase contract, and this Agreement was awarded in accordance

with the provisions of the Procurement Code;

5) in accordance with NMSA 1978, § 10-16-13, the Contractor has not directly

participated in the preparation of specifications, qualifications or evaluation criteria for this 

Agreement or any procurement related to this Agreement; and 

6) in accordance with NMSA 1978, § 10-16-3 and § 10-16-13.3, the

Contractor has not contributed, and during the term of this Agreement shall not contribute, 

anything of value to a public officer or employee of the Agency. 
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C. Contractor’s representations and warranties in Paragraphs A and B of this Article

12 are material representations of fact upon which the Agency relied when this Agreement was 

entered into by the parties. Contractor shall provide immediate written notice to the Agency if, at 

any time during the term of this Agreement, Contractor learns that Contractor’s representations 

and warranties in Paragraphs A and B of this Article 12 were erroneous on the effective date of 

this Agreement or have become erroneous by reason of new or changed circumstances. If it is later 

determined that Contractor’s representations and warranties in Paragraphs A and B of this Article 

12 were erroneous on the effective date of this Agreement or have become erroneous by reason of 

new or changed circumstances, in addition to other remedies available to the Agency and 

notwithstanding anything in the Agreement to the contrary, the Agency may immediately 

terminate the Agreement. 

D. All terms defined in the Governmental Conduct Act have the same meaning in this

Article 12(B). 

13. Amendment.

A. This Agreement shall not be altered, changed or amended except by instrument in

writing executed by the parties hereto and all other required signatories. From time to time and in 

accordance with changes in state and Agency policy, this agreement shall be amended to comport 

with current policy, rules, regulations, and law. 

B. If the Agency proposes an amendment to the Agreement to unilaterally reduce

funding due to budget or other considerations, the Contractor shall, within thirty (30) days of 

receipt of the proposed Amendment, have the option to terminate the Agreement, pursuant to the 

termination provisions as set forth in Article 4 herein, or to agree to the reduced funding. 

14. Merger.

This Agreement incorporates all the Agreements, covenants and understandings between

the parties hereto concerning the subject matter hereof, and all such covenants, Agreements and 

understandings have been merged into this written Agreement. No prior Agreement or 

understanding, oral or otherwise, of the parties or their agents shall be valid or enforceable unless 

embodied in this Agreement. 

15. Penalties for violation of law.

The Procurement Code, NMSA 1978 §§ 13-1-28 through 13-1-199, imposes civil and

criminal penalties for its violation. In addition, the New Mexico criminal statutes impose felony 

penalties for illegal bribes, gratuities and kickbacks. 

16. Equal Opportunity Compliance.

The Contractor agrees to abide by all federal and state laws and rules and regulations, and

executive orders of the Governor of the State of New Mexico, pertaining to equal employment 

opportunity. In accordance with all such laws of the State of New Mexico, the Contractor assures 

that no person in the United States shall, on the grounds of race, religion, color, national origin, 

ancestry, sex, age, physical or mental handicap, or serious medical condition, spousal affiliation, 

sexual orientation or gender identity, be excluded from employment with or participation in, be 

denied the benefits of, or be otherwise subjected to discrimination under any program or activity 
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performed under this Agreement. If Contractor is found not to be in compliance with these 

requirements during the life of this Agreement, Contractor agrees to take appropriate steps to 

correct these deficiencies. 

17. Applicable Law.

The laws of the State of New Mexico shall govern this Agreement, without giving effect

to its choice of law provisions. Venue shall be proper only in a New Mexico court of competent 

jurisdiction in accordance with NMSA 1978, § 38-3-1 (G). By execution of this Agreement, 

Contractor acknowledges and agrees to the jurisdiction of the courts of the State of New Mexico 

over any and all lawsuits arising under or out of any term of this Agreement. 

18. Workers Compensation.

The Contractor agrees to comply with state laws and rules applicable to workers

compensation benefits for its employees. If the Contractor fails to comply with the Workers 

Compensation Act and applicable rules when required to do so, this Agreement may be terminated 

by the Agency. 

19. Records and Financial Audit.

A. The Contractor shall maintain detailed time and expenditure records that indicate the date;

time, nature and cost of services rendered during the agreement’s term and effect and retain them 

for a period of three (3) years from the date of final payment under this agreement. The records 

shall be subject to inspection by the Agency, the Department of Finance and Administration and 

the State Auditor. The Agency shall have the right to audit billings both before and after payment. 

Payment under this agreement shall not foreclose the right of the Agency to recover excessive or 

illegal payments. 

B. The Contractor receiving state or federal funds from the Agency shall comply, if

applicable, with auditing requirements under the Single Audit Act (31 U.S.C. §7501, et seq.) and 

the New Mexico State Auditor's rules and regulations. If the Contractor is determined to be a sub 

recipient and not a vendor under the federal Single Audit Act, the Contractor shall comply with 

the audit requirements of the Single Audit Act. This includes the Contractor retaining its financial 

records for a period five years after the time the audit was released. 

C. If the Contractor receives more than $750,000 in federal funding, or more than $750,000

from the Agency, in any single fiscal year, the Contractor shall prepare annual financial statements 

and obtain an audit of, or an opinion on, the financial statements from an external Certified Public 

Accountant. 

D. The Contractor shall maintain the financial statements for a period of no less than six years

and shall make the financial statements and the CPA’s audit or opinion available to the Agency 

upon request. 

E. Applicable annual financial reports shall be submitted to the Agency no later than six

months following the close of the Contractor’s fiscal year. 
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F. To ensure proper delivery and receipt, the Contractor shall submit their annual audit report 

or financial reports (if no audit was required to): 

 

Department of Health 

Financial Accounting Bureau Chief Suite N-3150 

 P.O. Box 26110 

 Santa Fe, New Mexico 87502-6110 

 

G. The Agency may take corrective action as deemed necessary for Contractor’s failure to 

comply with 19-A through 19-F above.  Corrective action may include, but is not limited to, 

termination of agreement and preclusion from engaging Contractor in the future. 

 

20. Indemnification. 

The Contractor shall defend, indemnify and hold harmless the Agency and the State of 

New Mexico from all actions, proceeding, claims, demands, costs, damages, attorneys’ fees and 

all other liabilities and expenses of any kind from any source which may arise out of the 

performance of this Agreement, caused by the negligent act or failure to act of the Contractor, its 

officers, employees, servants, subcontractors or agents, or if caused by the actions of any client of 

the Contractor resulting in injury or damage to persons or property during the time when the 

Contractor or any officer, agent, employee, servant or subcontractor thereof has or is performing 

services pursuant to this Agreement. In the event that any action, suit or proceeding related to the 

services performed by the Contractor or any officer, agent, employee, servant or subcontractor 

under this Agreement is brought against the Contractor, the Contractor shall, as soon as practicable 

but no later than two (2) days after it receives notice thereof, notify the legal counsel of the Agency 

and the Risk Management Division of the New Mexico General Services Department by certified 

mail. 

 

21. New Mexico Employees Health Coverage. 

A. If Contractor has, or grows to, six (6) or more employees who work, or who are 

expected to work, an average of at least 20 hours per week over a six (6) month period during the 

term of the contract, Contractor certifies, by signing this agreement, to have in place, and agree to 

maintain for the term of the contract, health insurance for those employees and offer that health 

insurance to those employees if the expected annual value in the aggregate of any and all contracts 

between Contractor and the State exceed $250,000 dollars. 

 

B. Contractor agrees to maintain a record of the number of employees who have (a) 

accepted health insurance; (b) declined health insurance due to other health insurance coverage 

already in place; or (c) declined health insurance for other reasons. These records are subject to 

review and audit by a representative of the state. 

 

C. Contractor agrees to advise all employees of the availability of State publicly 

financed health care coverage programs by providing each employee with, as a minimum, the 

following web site link to additional information: https://bewellnm.com. 

 

22. Invalid Term or Condition. 

If any term or condition of this Agreement shall be held invalid or unenforceable, the 
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remainder of this Agreement shall not be affected and shall be valid and enforceable. 

23. Enforcement of Agreement.

A party's failure to require strict performance of any provision of this Agreement shall not

waive or diminish that party's right thereafter to demand strict compliance with that or any other 

provision. No waiver by a party of any of its rights under this Agreement shall be effective unless 

express and in writing, and no effective waiver by a party of any of its rights shall be effective to 

waive any other rights. 

24. Notices.

Any notice required to be given to either party by this Agreement shall be in writing and

shall be delivered in person, by courier service or by U.S. mail, either first class or certified, return 

receipt requested, postage prepaid, as follows: 

To the Agency:  

New Mexico Department of Health 

P.O. Box 26110 

1190 St. Francis Drive,  

Santa Fe, NM  87502-6110 

To the Contractor:  

German Burnette & Associates, LLC 

11728 Linn Avenue, NE 

Albuquerque, NM 87123 

beth@germanassociates.com 

25. Authority.

If Contractor is other than a natural person, the individual(s) signing this Agreement on

behalf of Contractor represents and warrants that he or she has the power and authority to bind 

Contractor, and that no further action, resolution, or approval from Contractor is necessary to enter 

into a binding contract.  

26. Licensure.

The Contractor agrees to retain professional licensure, accreditation, credentialing or

continuing education required to perform the scope of professional services provided for the 

Agency.  The Contractor agrees to make evidence of licensure or other regulatory requirements 

for the scope of professional services available to the Agency if requested in writing. 

27. Liability Insurance.

The Contractor shall maintain professional and general liability insurance, as required, for

all services provided under this agreement and Contractor shall supply evidence of such coverage 

upon the Agency’s request. 

28. Federal Grant or Other Federally Funded Agreements.

A. Lobbying.  The Contractor shall not use any funds provided under this agreement,

either directly or indirectly, for the purpose of conducting lobbying activities or hiring a lobbyist 
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or lobbyists on its behalf at the federal, state, or local government level, as defined in the Lobbyist 

Regulation Act, NMSA 1978, Sections 2-11-1, et. seq., and applicable federal law.  No federal 

appropriated funds can be paid or will be paid, by or on behalf of the Contractor, or any person for 

influencing or attempting to influence an officer or employee of any Department, a Member of 

Congress, an officer or employee of Congress, or an employee of a Member of Congress in 

connection with the awarding of any federal agreement, or the making of any federal grant, the 

making of any federal loan, the entering into of any cooperative agreement, or modification of any 

federal agreement, grant, loan, or cooperative agreement. If any funds other than federal 

appropriated funds have been paid or will be paid to any person influencing or attempting to 

influence an officer or employee of any Department, a Member of Congress, an officer or 

employee of Congress, or an employee of a Member of Congress in connection of any applicable 

federal agreement, grant, loan, or cooperative agreement, the Contractor shall complete and submit 

Standard Form LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions. 

B. Suspension and Debarment.  For agreements that involve the expenditure of federal

funds, each party represents that neither it, nor any of its management or any other employees or 

independent contractors who will have any involvement in the services or products supplied under 

this agreement, have been excluded from participation in any government healthcare program, 

debarred from or under any other federal program (including but not limited to debarment under 

the Generic Drug Enforcement Act), or convicted of any offense defined in 42 U.S.C. Section 

1320a-7, and that it, its employees, and independent contractors are not otherwise ineligible for 

participation in federal healthcare or education programs.  Further, each party represents that it is 

not aware of any such pending action(s) (including criminal actions) against it or its employees or 

independent contractors.  Each party shall notify the other party immediately upon becoming 

aware of any pending or final action in any of these areas. 

C. Political Activity.  No funds hereunder shall be used for any partisan political

activity or to further the election or defeat of any candidate for public office. 

D. Employee Whistleblower Rights and Requirement to Inform Employees of

Whistleblower Rights (Sept. 2013)[Federal Grant funded projects only]. 

1. This agreement and employees working on this agreement will be subject

to the whistleblower rights and remedies in the pilot program on Contractor

employee whistleblower protections established at 41 U.S.C. 4712 by section 828

of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L.112-239)

and FAR 3.908.

2. The Contractor shall inform its employees in writing, in the predominant

language of the workforce, of employee whistleblower rights and protections under

41 U.S.C. 4712, as described in section 3.908 of the Federal Acquisition

Regulation.

3. The Contractor shall insert the substance of this clause, including this

paragraph (3), in all subcontracts over the simplified acquisition threshold.

E. For agreements and subgrants that involve the expenditure of federal funds for

amounts in excess of $150,000, requires the Contractor to agree to comply with all applicable 
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standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and 

the Federal Water Pollution Control Act as amended (33 U.S.C. 1251-1387). Violations must be 

reported to the Federal awarding agency and the Regional Office of the Environmental Protection 

Agency (EPA). 

F. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) — For agreements that involve

the expenditure of federal funds, Contractors that apply or bid for an agreement exceeding 

$100,000 must file the required certification.  Each tier certifies to the tier above that it will not 

and has not used federal appropriated funds to pay any person or organization for influencing or 

attempting to influence an officer or employee of any agency, a member of Congress, officer or 

employee of Congress, or an employee of a member of Congress in connection with obtaining any 

federal agreement, grant or any other award covered by 31 U.S.C. 1352.  Each tier must also 

disclose any lobbying with non-federal funds that takes place in connection with obtaining any 

federal award.  Such disclosures are forwarded from tier to tier up to the non-federal award. 

G. For agreements that involve the expenditure of federal funds, Contractor must

comply with section 6002 of the Solid Waste Disposal Act, as amended by the Resource 

Conservation and Recovery Act.  The requirements of Section 6002 include procuring only items 

designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR part 247 that 

contain the highest percentage of recovered materials practicable, consistent with maintaining a 

satisfactory level of competition, where the purchase price of the item exceeds $10,000 or the 

value of the quantity acquired during the preceding fiscal year exceeded $10,000;  procuring solid 

waste management services in a manner that maximizes energy and resource recovery; and 

establishing an affirmative procurement program for procurement of recovered materials identified 

in the EPA guidelines. 

29. Governing Bodies.

The parties agree that if the Contractor has one or more Governing Bodies, the Governing

Bodies of the Contractor shall have the right and responsibility to establish policy for the 

Contractor, and shall be elected to ensure that such policy is established by the Governing Bodies 

in an impartial and independent manner.  Nothing herein shall in any way restrict the authority of 

the Governing Bodies from appropriately delegating day-to-day management responsibilities to 

its employees, agent, or agents.  By such delegation, employees and/or agents of the Contractor 

must conduct the operation of the Contractor consistent with the policies and procedures approved 

by the Governing Bodies. 

30. Property.

A. Title to all property furnished by the Agency shall remain in the Agency.  Title to all

property acquired by the Contractor, including acquisition through lease-purchase agreement, for

the cost of which the Contractor is to be reimbursed as a direct item of cost under this agreement

shall immediately vest in the Agency upon delivery of such property to the Contractor.  Title to

other property, the costs of which is to be reimbursed to the Contractor under this agreement, shall

immediately vest in the Agency upon 1) issuance for use of such property in the performance of

this agreement or 2) use of such property in the performance of this agreement or 3) reimbursement

of the cost thereof by the Agency, whichever first occurs.
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